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Section 1
Preamble, purpose and fundamental principles

Purpose of this paper

1

This paper is submitted to all Members of the Bills Committee of the Legislative Council
established for the purpose of studying the Residential Properties (First-hand Sales) Bill (the
"Bill").

The proposed legislation will affect not only developers but also the general public. REDA urges
Members of the Bills Committee to take into account the comments and proposals made in this paper
and REDA's January Submission (defined in paragraph 9 below) in the Appendix, so as to form a
balanced view of the issues involved and to ensure all the issues will be properly debated during the
legislative process.

This paper therefore serves as an aide memoire for the Bills Committee, to assist the Bills
Committee to study the Bill.

REDA's position - no objection if reasonable and proportionate

4.

REDA has no objection in principle to the proposed legislation to regulate the sale of first-hand
residential properties if the principles in paragraph 6 are properly reflected in the proposed
legislation.

A number of the measures proposed in the Bill represent a substantial infringement of the
constitutional right guaranteed by the Basic Law and Hong Kong Bill of Rights as they severely
restrict the legitimate right and freedom of the vendors of first-hand residential properties to deal
with (including disposal) their flats.

Members are requested to consider the following principles when studying the Bill :-

(a)  The measures must be :-

e reasonable, proportionate to, and rationally connected with, the legitimate aim
and purpose, i.e. to protect prospective purchasers of first-hand residential flats.

e no more than is necessary to accomplish such aim and purpose.

(b) The legislative objective must be sufficiently important to justify limiting a
constitutional right.

(c)  The burden is on the Government to prove justifications in terms of the above; it must
provide cogent reasoms to justify the infringement. If none, insufficient sound
justifications or cogent reasons are provided by the Government to justify the
restrictions, then the relevant measures must be rejected.

(d)  Itisalso necessary for the Government to show whether less intrusive means are available
and, if so, whether the Government has considered the intrusion of those means and, if not,
whether they have been rejected for sound reasons. Ifit fails to show that it has considered,
and for sound reasons rejected, less harmful means, it is likely that the proposed measures
cannot survive a constitutional challenge.
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General public will also be affected by the legislation

%

Members must also take note that not only real estate developers will be subject to the proposed
legislation.

Given the wide scope of application of the proposed legislation, owners of any kind of first-hand
residential units' and the general public® will also be affected by the legislation. Unfortunately, the
Legislative Council Brief issued by the Transport and Housing Bureau on 13 March 2012 (the
"Legislative Council Brief") did not give a full account on this.

REDA's submissions on the Consultation Paper

9,

10.

Before the Bill was introduced into the Legislative Counsel, REDA has, on 27 January 2012,
submitted to the Transport and Housing Bureau giving its comments and proposals ("REDA's
January Submission") to the Consultation Paper released by the Government on 29 November
2011 (the "Consultation Paper"). A copy of REDA's January Submission is attached as Appendix
hereto.

However, from the current form of the Bill and the measures proposed therein, the Government did
not take into account the comments and proposals submitted by REDA. To the extent that REDA
does not agree with, or has reservations on, the measures proposed in the Bill and not specifically
mentioned in this paper, REDA maintains its view given in REDA's January Submission and
requests that the Bills Committee takes into account REDA's January Submission when reviewing
the Bill.

Section 2
Scope of application: should not apply to completed flats

Government's proposal

11. According to Clause 10(1) of the Bill, the proposed legislation applies to any residential property in
a development in respect of which property no agreement for sale and purchase has ever been
entered into and no assignment has ever been made. In other words, the proposed legislation will
apply to first-hand uncompleted and completed residential flats.

REDA's position

12. REDA strongly objects to the proposal that the proposed legislation also applies to completed flats.

13. REDA's submissions on this issue are :-

(a) provided in Annex A (Part A.1); and

(b) supplemented in paragraphs § to 21 of REDA's January Submission.

Government's justifications and REDA's comments

! e.g. owners of house developments other than in the New Territories
? e.g. provisions relating to misrepresentation and dissemination of false misleading information
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14. Government's justifications are provided in paragraph 19 and Annex F of the Legislative Council
Brief. Government's justifications and REDA's response thereto are summarised in Annex A (Part

A2).

Section 3
Freedom to disclose accurate and objectively verifiable information on gross floor area ("GFA")

Govemment's proposal

15. The Bill provides for a standardised definition of "saleable area" (in clause 8) and requires that such
defined term of "saleable area" shall be the only basis to quote unit prices of residential flats in the
sales brochures, price lists and advertisements,

16. Such requirement effectively excludes disclosure of any GFA-related information (such as the GFA
per flat) in any promotional materials of a development.

REDA's position

17. REDA strongly objects to this proposal as it effectively deprives a vendor's constitutional right and
freedom to disclose GFA-related information of a particular flat which can be objectively verifiable.

18. REDA's submissions on this issue are :-

(a) provided in Annex B (Part B.1); and

(b) supplemented in paragraphs 22 to 42 of REDA's January Submission.

Government's justifications and REDA's comments

19. Government's justifications are provided in Annex C of the Legislative Council Brief.
Government's justifications and REDA's comments thereon are summarised in Annex B (Part B.2).

Section 4
Mandatory requirements to provide minimum number of flats in price lists

Government's proposal

20. Clause 27 (in Division 3) of the Bill provides for a mandatory requirement that owners of a
development must provide a price list of flats which covers some minimum number of flats for sale.

REDA's position

2L REDA objects to this proposal as it effectively deprives a vendor's constitutional right and freedom
to hold and deal with (including the right not to dispose of) his flats.

22, REDA's submissions on this issue are :-

(a) provided in Annex C (Part C.1); and

(b) supplemented in paragraphs 47 to 49 of REDA's January Submission.
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Government's justifications and REDA's comments

23.

Government's justifications are provided in paragraphs 7 and 8 of the Legislative Council Brief.
Government's justifications and REDA's response thereto are summarised in Annex C (Part C.2).

Section 5

Exemptions to the application of the proposed legislation

Government's proposal

24,

The Bill proposes that there are only three situations where the application of the proposed
legislation is exempted, namely :-

(a) Sale of residential properties where 95% or more of the units of the development have been
leased out for not less than 36 months.

(b) Sale of one first-hand single house with a certificate of exemption is issued under section
5(a) of the Buildings Ordinance (Application to the New Territories) Ordinance (i.e. the

New Territories Exempted Houses).

(c) Sale of development constructed by the Hong Kong Housing Authority.

REDA's position

25,

26.

27.

28.

29.

30.

While REDA welcomes the exemptions granted to the application of the legislation, REDA objects
to the selective and discriminatory treatment granted to the above three situations only and considers
that additional requirements are necessary to secure fair implementation of the exemptions.
REDA's submissions on this issue are :-

(a) provided in Annex D; and

(b) supplemented in paragraphs 114 to 125 of REDA's January Submission.

Government's justifications are provided in paragraph 18 of the Legislative Council Brief. However,
those justifications still fail to respond to any of REDA's submissions and legitimate concerns.

Section 6

Imposition of criminal liability and sanctions

The Bill proposes that contravention of the provisions of the proposed legislation would constitute a
criminal offence subject to a fine and imprisonment.

Given the nature of sale of first-hand residential units in Hong Kong, REDA has considerable
reservations on the imposition of criminal sanctions for contravention of the proposed legislation,
in particular if the relevant provisions involved are minor and administrative in nature.

REDA's submissions on this issue are ;-

(a) provided in Annex E; and
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3.

32.

33

34.

35.

36.

37.

38.

3.

® supplemented in paragraphs 56 to 98 of REDA's January Submission.

Government's justifications are provided in paragraph 21 of the Legislative Council Brief. However,
those justifications fail to respond to REDA's submissions and legitimate concerns.

Section 7
Additional requirements of price lists

In addition to the minimum number of flats included in the price lists, the Bill further proposes other
requirements on the provision of price lists (e.g. mandatory to publish price lists, price lists to be
made available at least 3 days before sale).

REDA has considerable reservations on the implementation of those additional measures.
REDA's submissions on this issue are :-

(a) provided in Annex F; and

(b) supplemented in paragraphs 50 to 55 of REDA's January Submission.

Government's justifications provided in the Legislative Council Brief still fail to respond to REDA's
submissions and legitimate concerns.

Section 8

Appointment of enforcement authority

Part 6 Division 1 regulates the appointment of the enforcement authority to, among other things,
ensure effective enforcement of the proposed legislation.

REDA's comments on the appointment of enforcement authority are :-
(a) provided in Annex G; and

(b) supplemented in paragraphs 99 to 109 of REDA's January Submission.

Section 9
Other comments and recommendations

In addition to the specific comments, concerns and recommendations mentioned above, REDA has
comments and recommendations on other parts of the Bill as listed in Annex H.

Most of the comments and recommendations in Annex H were previously raised at the stage of
public consultation in REDA's January Submission. However, those comments and
recommendations are not reflected in the current form of the Bill.

Section 10
Significance of transitional measures

23666783 6 .



40.

41.

42.

43,

44,

No transitional measures are provided in the Bill. REDA considers that (a) the legislation should
not have retrospective effect and (b) suitable transitional measures must be adopted.

REDA has the following proposals for the transitional arrangement :-

(a) The following residential developments should not be subject to the requirements under
the legislation :-

o For Consent Scheme: the form of agreement for sale and purchase has been approved
by the Director of Lands before the date on which the proposed legislation comes into
effect.

e For Non-Consent Scheme: the form of agreement for sale and purchase has been
annexed to a statutory declaration made by a partner of a solicitors firm and registered at
the Land Registry for the purpose of pre-sale before the date on which the proposed
legislation comes into effect.

(b) Show flats already constructed by a vendor and, where applicable, opened for viewing by
prospective purchasers for sale in compliance with the relevant guidelines of the Consent
Scheme or, as the case may be, the Non-Consent Scheme before the date on which the
proposed legislation comes into effect should not be subject to the new legislation.

(c) Sales brochures already printed by a vendor in compliance with the guidelines of the
Consent Scheme or, as the case may be, the Non-consent Scheme prior to the date on which
the proposed legislation comes into effect should not be subject to the new legislation.

It is important to have suitable transitional arrangement in order to ensure that the time and resources
of the vendors (in particular for those relatively smaller residential developments) will not be wasted.
Given that criminal sanctions will be imposed by the proposed legislation, it is important to avoid
any unnecessary confusion and uncertainty to the vendors and the public on the application of the
proposed legislation to the existing developments.

Section 11
Conclusion

For the reasons and analysis given in this paper and in REDA's January Submission, REDA
considers that :-

(a) some of the measures proposed in the Bill represent a substantial infringement of the
constitutional rights guaranteed by the Basic Law and the Bill of Rights because they
restrict the legitimate rights and freedom of the owners to dispose of their flats.

(b) those proposed measures may not survive a constitutional challenge because they are not
reasonable, proportionate to, and rationally connected with, the legitimate aim and purpose
to protect the prospective purchasers of first-hand residential flats.

(c) the Government has a duty to provide justifications that the legislative objective is
sufficiently important to justify limiting a constitutional right, but it so far has not provided

any cogent reasons to justify those restrictions.

The Government also fails to show whether alternative less intrusive means are available :-

23666783_6 -7-



45,

46.

47.

48.

(a) Paragraph 24 of the Legislative Council Brief provides that "there is no other option" and
"there is a general public view that the existing administrative measures and practices,
namely the Consent Scheme and REDA's guidelines, are insufficient and that consumer
protection in respect of the sale of all types of first-hand residential properties should be
enhanced through regulation by legislation",

(b) However, from the Consultation Paper and the Legislative Council Brief, the Government
did not provide any information as to whether any form of alternative less intrusive means
has ever been considered and, if so, whether there are sound reasons to reject those
alternative measures.

In the circumstances, REDA considers that some of the clauses of the Bill in their current form (in
particular those referred to in this paper) may not survive a constitutional challenge.

To ensure that the proposed legislation will not unreasonably deprive the legitimate and
constitutional rights of vendors of first-hand residential properties, REDA respectfully requests that
Members of the Bills Committee take into account the comments and proposals put forward in this
paper and in REDA's January Submission.

REDA welcomes any comments or enquiries from Members of the Bills Committee on any aspect of
this paper and will be happy to assist the Bills Committee by providing further information/
elaboration on the submissions and comments raised in this paper and in REDA's January
Submission.

The submissions made in this paper and in REDA's January Submission should not be regarded as
exhaustive views and comments of REDA on the Bill and the proposed legislation. REDA reserves
its right to submit further supplemental information and materials (including further comments,
detailed analysis and/or legal opinion) to the Bills Committee.

The Real Estate Developers Association of Hong Kong
16 April 2012
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