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Annex

BUYER’S STAMP DUTY (“BSD”)
REDA’s proposal on company purchaser

Objective of BSD

1.

As explained to REDA, Government’s objective in introducing BSD is to
manage demand by giving priority to Hong Kong Permanent Residents
(“HKPRs™).

Concerns of Government

If a company purchaser were to be exempted from BSD, Government’s
primary concern, as explained to REDA, is the difficulty in plugging
loopholes. The following examples were given :-

(a)
(b)

(c)

A company can have many shareholders.

Shares may be held by nominees or through intermediate holding
companies and it might be difficult to determine who are the
ultimate beneficial shareholders.

New shares may be issued, thereby altering the ownership of the
company.

REDA submits that, for so long as the BSD is still in place as proposed in
the Stamp Duty (Amendment) Bill 2012, the following simple conditions
for the exemption can be imposed to effectively address Government’s
concerns.

Conditions for exemption

4.

A company purchaser is exempt from BSD only if the following
conditions are fulfilled :-

(a)
(b)

(c)
(d)

(e)

The company must be incorporated under the Companies Ordinance
and limited by shares.

The number of shareholders is limited to no more than, say, 5.

All the shareholders or the sole shareholder must be HKPRs.

Fach of the shareholders or the sole shareholder has made a
declaration (“Ownership Declaration™) to the effect that he is the
registered owner of the shares, and holds the shares as beneficial
owner for himself, or holds the shares on behalf of a HKPR.

Each of the shareholders or the sole shareholder holds the shares
directly and not through any intermediate holding companies.
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I.oss of exemption

The exemption is lost and BSD will be payable within 30 days of the date

when any of the following events (each a “Relevant Event”) occurs :-

(a) If any of the shareholders transfers or enters into an agreement for
the transfer of the legal or beneficial ownership of any of the shares
held by him unless :-

(1) the transferee is a HKPR; and
(ii) an Ownership Declaration has been made by the transferee.
(b) If any new shares are issued unless :-
(i) the new shares are issued to a HKPR; and
(ii) the person to whom the new shares are issued makes an
Ownership Declaration.

When a Relevant Event occurs, BSD shall be payable at 15% of
whichever the higher of the value of the Property or the consideration of
the transfer which would have been chargeable as if no BSD exemption
had been granted.

If the amount is not paid within the 30 days from the date of occurrence of
a Relevant Event, then the company shall be liable to a penalty calculated
under section 9 of the Stamp Duty Ordinance (i.e. penalty for late stamping
outside the prescribed time limit for stamping the instrument).

Obligation to give notice

8. A shareholder must give notice to the Collector of Stamp Duty within 14
days of the occurrence of a Relevant Event.

Penalties

9. It is an offence for a shareholder to make an Ownership Declaration

which is false in any material respect.

Loss of exemption arrangement follows section 45 of Stamp Duty Ordinance

10.

The arrangement regarding the loss of exemption (i.e. payment of BSD
within 30 days of the date of occurrence of a Relevant Event) and the
notification requirement as proposed in paragraphs 5, 6, 7 and 8 above in
fact follow the arrangement regarding the loss of stamp duty relief
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granted for internal transfer between associated body corporate under
section 45 of the Stamp Duty Ordinance.

11.  Under section 45(5A) of the Stamp Duty Ordinance, if the transferor and
transferee cease to be the associated body corporate (the “cessation’)
within 2 years after the date of execution of the relevant instrument, and
stamp duty relief has been claimed under section 45, then, among other
things :-

(a) the transferor and transferee shall notify the Collector of that fact
and of the date of the cessation within 30 days after the date of the
cessation [/t should be noted that, in REDA’s proposal in paragraph
8 above, REDA even proposes to shorten the notification period for
BSD to 14 days from the date of the Relevant Event],

(b) ifany relief from stamp duty has been granted under section 45, then
such relief shall be lost and the parties to the transaction shall pay,
within 30 days after the date of the cessation, by way of stamp duty an
amount equal to the stamp duty which would have been chargeable on
the instrument as if no relief from stamp duty had been granted under
section 45; and

(c) if'the amount is not paid within the 30 days, the parties shall be liable
to a penalty calculated under section 9 of the Stamp Duty Ordinance
(i.e. penalty for late stamping outside the prescribed time limit for
stamping the instrument).

12. The arrangement on loss of stamp duty relief under section 45(5A) of the
Stamp Duty Ordinance above has been in effective operation for many
years. There is no reason why the same arrangement should not be
adopted for loss of exemption of BSD in relation to company purchaser.

The Real Estate Developers Association of Hong Kong
January 2013



